Ie the incorporation, qualification and statutory repre- 

entation of corporations, The Corporation Trust Com- 

, CT Corporation System and associated companies 
deal with and act for lawyers exclusively. 


JUNE-JULY 1959 Complete No. 421 


More Taxes Threaten Busi- 
MM... ks Eee 


1959 Delaware Corporation 
Law Amendments . . Page 225 


#sbed by The Corporation Trust Company and Associated Companies 





WHEN, AT LAST, YOU SUCCEED... 


A good many lawyers have told us 
that CT’s best advertisement is the 
way we handle the first assignment 
(whether it is a request for free 
information or the handling of all 
details connected with a multi-state 
project). We do know that first 
assignments are usually followed 
by many others. If you have not 
yet tried CT service, do. After the 
first taste you will want an extra 


serving or two yourself. 


... YOU CAN GO RIGHT ON BEI 


SUCCESSFUL IN HAVING YOUR COR 


PORATION WORK DETAILS HANDLE 


QUICKLY AND EFFICIENTLY. 








Trademark ® 


JUNE—JULY 1959 


Contents 


State Tax Trends—More Taxes Threaten Business 


1959 Delaware Corporation Law Amendments 


Recent Decisions 
California—Service of process—doing business 
Colorado—Service of process—doing business 


Delaware—Deferred compensation plan—validity 
—Seizure of stock—merger 


District of Columbia—Net income tax—apportionment . 


Louisiana—Income tax—interstate commerce .. 
—Income tax—separate accounting 


Maryland—Service of process—doing business .. 
New Jersey—Certificate of paid-in capital—demand—officers’ liability 225-6 


New York—Federal courts—diversity jurisdiction 
—Replacement of lost stock certificate—bond 
—Sale of corporate assets—right of appraisal 
—Service of process—doing business . 
—Service of process—occasional business 


Pennsylvania—Diversity of citizenship jurisdiction 
—Voting trust—duration 


State Legislation 

Discussions on Corporation Law ... 

Appealed to The Supreme Court 

Important Virginia Requirements—July 1, 1959 Deadline 
Regulations and Rulings . 

Some Important Matters for June and July 


STNCUULGAEREEAUENNNTEL END EEN LL LEELET EE EAL LEYLA EDN AA TEETER TTA ATTA TAATEELTTENT NA TNNENTEN NNR NN NAN NNN NL NANUNNNNNNTNNNNNN EN NNO NNN THN NA CH tNNT 
Copyright 1959, by The Corporation Trust Company 
Printed in U. 8. A. 





WANT A REPRINT? 


The full text of the three amend- 
ments to the Delaware Corpora- 
tion Law thus far enacted this 
year (see pages 225—225.4 
this issue) are available in reprint 


form, without charge. Write to 


The Corporation Trust Company, 
120 Broadway, New York 5, N.Y. 


for as many copies as you wish. 





state 





tax trends 


More Taxes Threaten Business 


Tue NORTHWESTERN STATES 
PORTLAND CEMENT CO. V. MIN- 
NESOTA decision’ continues to be the 
subject of more discussion among busi- 
ness men and corporation counsel than 
any Supreme Court decision since the 
early New Deal cases. The significance 
to American business of this decision, 
upholding the right of a state to impose a 
tax on the net income of a corporation 
engaged exclusively in interstate com- 
merce, is difficult to exaggerate. As Mr. 
Justice Clark pointed out in the majority 
opinion, “The importance of the question 
in the field of state taxation is indicated 
by the fact that thirty-five® states impose 
net income taxes on corporations.” The 
full impact of the decision won’t be clear 
for years, but it is already apparent that 
the states are not going to ignore this 
lucrative source of revenue. 


Scarcely four months after the publi- 
cation of this momentous decision, three 
states have enacted legislation designed to 
impose taxes on corporate income exclu- 
sively from interstate commerce; in at 
least two others, bills which would tax 
such income have been introduced. At 
this writing, statutes in thirty states and 
Hawaii impose direct net income taxes 
which could be applied to interstate in- 
come, and eighteen of these states either 
have taxed, or indicate that they intend to 
tax, such income. It would hardly be sur- 
prising, in this period when the states are 
seeking ways and means to raise addi- 
tional revenue, if the administering of- 





ficials of most of the others availed them- 
selves of the same right. 


Idaho, Tennessee and Utah are the first 
states to climb on the bandwagon. Idaho 
House Bill 349, Laws of 1959, repeals the 
former income tax law, under which the 
tax was levied “for the privilege of car- 
rying on and doing business within” the 
state, and imposes a direct net income tax 
for each taxable year commencing on or 
after January 1, 1959. The former stat- 
ute, if applied to corporations exclusively 
in interstate commerce, would have run 
afoul of the prohibition laid down in the 
Spector case*, and reiterated by the court 
in Northwestern, that a state cannot im- 
pose a tax for the “privilege” of engag- 
ing in interstate commerce. The new tax 
is imposed upon “any income realized 
from or derived from sources within” 
Idaho by a corporation which has a busi- 
ness situs in the state. Business situs in- 
cludes “owning or operating business 
facilities or property or conducting busi- 
ness operations, including soliciting busi- 
ness, within the State of Idaho from 
which income is received... .” 


Tennessee has enacted legislation, 
Chapter 252 of 1959, imposing an income 
tax, in an amount equivalent to the excise 
(income) and franchise taxes, on corpo- 
rations “with net earnings in Tennessee, 
owning property, or engaging in business 
activities in Tennessee.” Corporations 
subject to the excise and franchise taxes 
are expressly exempted. It is provided 
that “this tax shall not be construed as 


179 S. Ct. 357. For a digest of this opinion and a discussion of its impact, see 
Tue CorPoraTION JourNaL, April—May 1959, pages 203 and 214. 


*? Hawali will bring the total to 36. 


* Spector Motor Service v. O’Connor, 340 U. S. 602 (1951). 
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a tax on the privilege of carrying on 
business in Tennessee, the same being 
upon the privilege of being in receipt of 
or realizing net earnings in Tennessee.” 

Utah House Bill 57 of 1959 imposes a 
tax on the net income of corporations 
derived from sources within Utah, other 
than income reached by the franchise tax. 
Income includes “income from tangible or 
intangible property, located or having a 
situs in this state, regardless of whether 
carried on in intrastate, interstate or for- 
eign commerce... .” 


Of the other states imposing net in- 
come taxes on corporations, those whose 
levies are in the nature of franchise taxes 
for the privilege of doing business, which 
probably could not be applied to corpo- 
rations exclusively in interstate commerce, 


are: Massachusetts, Montana, New Jer- - 


sey, New York and Vermont. 


The thirteen states now imposing direct 
net income taxes which probably could be 
applied to interstate income, although 
they have as yet given little or no indica- 
tion of an intention to do so, are: Del- 
aware, Hawaii, Iowa, Kansas, Kentucky, 
Maryland, Missouri, New Mexico, North 
Dakota, Oklahoma, Rhode Island, South 
Carolina, and Virginia. 

The remaining states, which either 
have taxed, or indicate that they intend to 
tax, such income, are: Alabama, Alaska, 
Arizona, Arkansas, California, Colorado, 
Connecticut, Georgia, Louisiana, Minneso- 
ta, Mississippi, North Carolina, Oregon, 
Pennsylvania and Wisconsin. 


It is evident that business has not yet 
felt the full effect of the Northwestern 
decision. As more states impose taxes on 
interstate income its impact will become 
clearer. The testimony of business lead- 
ers before the Senate Small Business 
Committee indicates what may lie ahead: 
business overhead raised and a resulting 
restriction of interstate commerce, cost to 
the taxing state out of proportion to the 
tax collected, and the real danger of state 
taxes levied on more than 100% of a 
company’s income. 


Business men and their counsel are giv- 
ing consideration, as well, to the advis- 
ability of qualifying in states where they 
do only interstate business. Such corpo- 
rations have long been subject to numer- 
ous report and tax requirements, e. g., 
property taxes, sales and use taxes, in- 
formation and withholding at the source. 
By failing to qualify they have endan- 
gered their free access to the state’s 
courts to enforce contracts. In addition, 
they have risked monetary penalties if it 
is later determined that they were doing 
intrastate business and should have quali- 
fied. Now that corporations in interstate 
commerce no longer enjoy immunity from 
state income taxation, there is one less 
reason not to qualify, particularly in those 
states where the principal expense is the 
income tax. The advantage, of course, is 
freedom of action with regard to all types 
of business activity, without fear of in- 
curring statutory penalties. 
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delaware corporations 


1959 Corporation Law Amendments 


Although the 1959 Session of the Delaware Legislature has not adjourned, 
House Bill No. 135 and House Bill No. 150, repealing Section 132 and amending 
Section 253, respectively, of the General Corporation Law, were approved by 
the Governor and effective April 17, 1959. House Bill No. 149, amending Sec- 
tion 223 of the General Corporation Law, was approved and effective April 20, 
1959. The full text of the amended Sections, with explanatory comments, is 
set forth below. 


TITLE 8 
CORPORATIONS 


CHAPTER I. GENERAL CORPORATION LAW 
SUBCHAPTER III. PRINCIPAL OFFICE AND RESIDENT AGENT 


§ 132. Name of corporation on its principal office; violation and penalty 
(Repealed by House Bill No. 135, Laws of 1959) 


COMMENT: This Section had provided for the painting or printing of the 
corporate name in a conspicuous place on a corporation’s principal office, place 
or places of business and contained provision for money penalties and for 
their recovery by the state upon non-compliance. 


SUBCHAPTER VII. MEETINGS, ELECTIONS, VOTING AND NOTICE 


§ 223. Vacancies and newly created directorships 


(The portions of the law unaffected by the amendment are in plain type, and 
the new matter is in italics.) 


Vacancies and newly created directorships resulting from any increase in 
the authorized number of directors, may be filled by a majority of the directors 
then in office, though less than a quorum, unless it is otherwise provided in the 
certificate of incorporation or by-laws, and the directors so chosen shall hold 
office until the next annual election and until their successors are duly elected 
and qualified, unless sooner displaced; provided, however, that in the case of a 
corporation the directors of which are divided into classes, the directors so chosen 
shall hold office until the next annual election of the class for which each such direc- 
tor has been chosen and until his successor is duly elected and qualified, unless sooner 
displaced, but, if the directors then in office shall constitute less than a majority 
of the whole board (as constituted immediately prior to any such increase), 
upon application of any stockholder or stockholders holding at least 10 per cent 
of the total number of shares of the capital stock of the corporation at the time 
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outstanding having the right to vote for directors, the Court of Chancery may 
summarily order an election to be held to fill any such vacancy or vacancies or 
newly created directorships, or to replace the director or directors chosen by 
the directors then in office as aforesaid, which election shall be governed by the 
provisions of Section 224 of this title in so far as such provisions are applicable. The 
person or persons elected pursuant to said order shall serve as a director or as directors 
until the next annual meeting of stockholders and until their successors are duly 
elected and qualified, and shall displace any person or persons who may there- 
tofore have been appointed by the directors then in office as aforesaid. (Amended 
by House Bill No. 149, Laws of 1959) 


COMMENT: This amendment is designed to complement Section 141(d), so 
as to prevent the possible destruction of the classes of directors authorized by 
Section 141(d), if there were enough vacancies, through a strict interpretation 
of Section 223 as it stood prior to this amendment. 


SUBCHAPTER IX. MERGER OR CONSOLIDATION 
§ 253. Merger of parent corporation and subsidiary 


(The portions of the law unaffected by the amendment are in plain type, 
the portions repealed are enclosed in brackets, and the new matter is in italics.) 


(a) Any corporation organized or existing under the laws of this State, or 
under the laws of any other state or jurisdiction subject to the laws of the United 
States, if the laws of such other state or jurisdiction shall permit such a merger, 
owning at least ninety per centum of the outstanding shares of each class of 
the stock of any other corporation or corporations organized or existing under the 
laws of this State, or under the laws of any other state or jurisdiction subject 
to the laws of the United States, if the laws of such other state or jurisdiction 
shall permit such a merger, may file in the office of the Secretary of State a 
certificate of such ownership and merger in its name and under its corporate 
seal, signed by its president or a vice-president, and its secretary or treasurer 
or assistant secretary or assistant treasurer, and setting forth a copy of the 
resolution of its board of directors either to merge such other corporation or 
corporations into it and to assume all of its or their obligations, or to merge itself, 
or itself and one or more of such other corporations, into one of such other corpora- 
tions, and the date of the adoption thereof; provided, however, that in case the 
parent corporation shall not own all the outstanding stock of [the corporation 
to be merged] all the subsidiary corporations, parties to a merger as aforesaid, the 
resolution of the board of directors of the parent corporation shall state the 
terms and conditions of the merger, including the securities, cash or other 
consideration to be issued, paid or delivered by the [parent] surviving corpora- 
tion upon surrender of each share of the [merged] subsidiary corporation or 
corporations not owned by the parent corporation. If the parent corporation be 
not the surviving corporation, said resolution shall include provision for the pro rata 
issuance of stock of the surviving corporation to the holders of the stock of the 
parent corporation on surrender of the certificates therefor, and said certificate of 
ownership and merger shall state that the proposed merger has been approved by the 
holders of a majority of the stock of the parent corporation at a meeting of such 
stockholders duly called and held after twenty days’ notice of the purpose thereof 
mailed to the last known post office address of each such stockholder. A certified 
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copy of the certificate shall be recorded in the office of the recorder of deeds of 
any county of this State in which the principal office of either the parent or a 
subsidiary corporation is located. If the surviving corporation is organized or 
exists under the laws of any state or jurisdiction, other than the laws of this 
State, the provisions of section 252 (d) of this title shall also apply to a merger 
under this section. 


(b) Upon the recording of the certificate pursuant to subsection (a) of this 
section, all of the estate, property, rights, privileges and franchises of [such other 
corporation or corporations] the corporation or corporations which did not survive 
the merger shall vest in and be held and enjoyed by [such parent] the surviving 
corporation as fully and entirely and without change or diminution as the same 
were before held and enjoyed by [such other] the corporation or corporations 
which did not survive the merger and be managed and controlled by [such parent] 
the surviving corporation, and except as hereinafter in this section provided, in its 
name, but subject to all liabilities and obligations of [such other] the corporation 
or corporations which did not survive the merger and the rights of all creditors 
thereof. The [parent] surviving corporation shall not thereby acquire power to 
engage in any business or to exercise any right, privilege or franchise, of a kind 
which it could not lawfully engage in or exercise under the provisions of the 
law by or pursuant to which [such parent] the surviving corporation is organized. 
The [parent] surviving corporation shall be deemed to have assumed all the liabili- 
ties and obligations of the [merged] corporation or corporations, which did not 
survive the merger, and shall be liable in the same manner as if it had itself in- 
curred such liabilities and obligations. 


(c) If the [parent] surviving corporation is a Delaware corporation, it may 
relinquish its corporate name and assume in place thereof the name of [the 
merged] a corporation which did not survive the merger by [including it in] the 
inclusion of a provision to that effect in the resolution of merger adopted by the 
directors of the parent corporation and set forth in the certificate of ownership 
and merger, and upon the filing and recording of such certificate the change of 
name shall be completed, with the same force and effect and subject to the same 
conditions and consequences as if such change had been accomplished by proceed- 
ings under the appropriate section of this chapter. 


(d) Any plan of consolidation or merger which requires or contemplates any 
changes other than those herein specifically authorized with respect to the 
parent corporation, shall be accomplished under the provisions of sections 251 
and 252 of this title. The provisions of section 262 of this title shall not apply 
to any merger effected under this section, except as provided in paragraph (e) 
of this section. 


(e) In the event all of the stock of a subsidiary Delaware Corporation [to be 
merged] party to a merger effected under this Section is not owned by the parent 
corporation immediately prior to the merger, the [parent] surviving corporation 
shall within 10 days after the date on which the Certificate of Ownership and 
Merger has been filed and recorded, notify each stockholder of [the corpora- 
tion to be merged other than said parent corporation] such Delaware Corporation 
that the Certificate of Ownership and Merger has been filed and recorded and 
the terms and conditions of the merger. The notice shall be sent by regis- 
tered mail, return receipt requested, addressed to the stockholder at his last 
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known address as it appears on the books of the corporation. If any such 
stockholder shall within 20 days after the date of mailing of the notice object 
in writing to said merger and demand in writing from the [parent or] surviving cor- 
poration, payment for his stock, such [parent or] surviving corporation shall, within 
30 days after the expiration of the period of 20 days, pay to him the value of his stock 
on the date of the recording of the Certificate of Ownership and Merger, exclusive 
of any element of value arising from the expectation or accomplishment of said merg- 
er. If during the period of 30 days provided for herein the surviving corporation and 
any such objecting stockholder fail to agree as to the value of such stock, any 
such stockholder or the corporation may file a petition in the Court of Chancery 
as provided in paragraph (c) of section 262 of this title and thereupon the parties 
shall have the rights and duties and follow the procedure set forth in paragraphs 
(d) to (j), inclusive, of [said] section 262. (Amended by House Bill No. 150, 
Laws of 1959.) 


COMMENT: This Section, relating to the merger of wholly owned or 90 per 
cent controlled subsidiaries by resolution of the parent corporation, has been 
repealed and reenacted to permit a “downstream” merger of a domestic or foreign 
parent into a domestic or foreign subsidiary, if the laws of the other state 
permit such a merger. 


If the parent is not the surviving corporation, the resolution of the board 
of directors of the parent corporation must include provision for the pro rata 
issuance of stock of the surviving subsidiary corporation to the stockholders of 
the parent and the certificate of ownership must state that the proposed merger 
has been approved by the holders of a majority of the stock of the parent corpo- 
ration at a meeting called for the purpose, on twenty days notice, but without the 
publication required by Section 251. The statute denies the appraisal rights of 
Section 262 to the stockholders of the parent corporation but preserves this 
right for the minority stockholders of a subsidiary Delaware corporation. 


A surviving Delaware parent or Delaware subsidiary continues to enjoy the 
right to assume the name of one of the nonsurviving parties. No change is 
effected in the provisions relating to an “upstream” merger of a subsidiary 
into its parent by resolution of the board of directors of the parent without 
stockholder action. 


Any plan of consolidation or merger which requires or contemplates any 
changes, other than change of domicile, pro rata issuance of shares of the sub- 
sidiary to the stockholders of the parent or change of name, must be accomplished 
under the provisions of Section 251 or 252, which require an agreement of the 
board of directors of the parties and a two-thirds vote of the stockholders of the 
Delaware parties, with appraisal rights conferred on dissenting stockholders by 
Section 262. 





DELAWARE 


Deferred compensation “unit” plan adopted by Del- 
aware corporation to attract and retain employees 
held not invalid because it provided for crediting 
employee with increased value of common stock. 


Plaintiff stockholder of defendant Dela- 
ware corporation brought this derivative 
action to have declared invalid a so-called 
deferred compensation unit plan adopted 
to attract and retain in the corporation’s 
employ persons of outstanding compe- 
tence. According to the disputed plan, an 
employee was to receive “units” repre- 
senting a corresponding number of shares 
of common stock, and was to be credited 
with the value of such stock as of the 
date of issue of the unit. Dividends 
which he would have received if he had 
actually owned the shares were to be 
credited to the employee. In addition, 
the employee or his beneficiary was 
entitled, upon the employee’s death or 
retirement, to a credit for the increased 
market value of the company’s common 
stock over its value at the time he became 
a participant in the plan. The partici- 
pating employee or his beneficiary was 
to have the right to have such excess 
credit determined by taking the fair 
market value of the stock at a selected 
date in lieu of the date of the partici- 
pant’s termination of employment. 


Plaintiff alleged that to the extent that 
the plan provided for awards to partici- 
pants based on the increased market value 
of the corporation’s common stock it was 
invalid for the reason that such awards 


bore no reasonable relation to the value 
of services rendered by the participating 
employee and thus constituted a gift of 
corporate assets. 


The Court of Chancery of New Castle 
County pointed out that the plan had 
been approved by the directors and sub- 
stantially all of the stockholders who 
voted thereon. Recognizing that the 
market value of stock of any substantial 
corporation cannot be isolated from broad 
economic trends, wars, rumor and many 
other factors both direct and indirect 
which affect stock prices, the court 
nevertheless concluded that “earnings 
are the mark of corporate success and 
the main factor in stock appreciation, 
and .... it cannot be dogmatically 
said that the services of employees given 
in response to an incentive plan based in 
substantial part on the appreciation in the 
market value of their employer’s common 
stock bear no reasonable relation to such 
appreciation.” The court declined to 
strike down the plan. 


Lieberman v. Koppers Company, Inc. 
et al., 149 A. 2d 756. Irving Morris of 
Wilmington and Milton Paulson of New 
York City, for plaintiff. James M. 
Tunnell, Jr. and George T. Coulson 
of Morris, Nichols, Arsht and Tunnell, 
of Wilmington, for defendants. 
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Sequestration of stock in Delaware corporation held 

lost by virtue of merger with New Jersey corpora- 

tion and conversion of the stock into shares of New 
Jersey corporation. 


Plaintiff, a stockholder in defendant 
Delaware corporation, brought an action 
against defendant corporation and certain 
non-resident individual defendants. To 
compel the appearance of the individual 
defendants, shares of stock in defendant 
belonging to them were validly seized 
under the sequestration statute, 10 Del. 
C. Sect. 366. These defendants moved to 
dismiss the complaint and vacate the 
sequestration on the ground that by the 
defendant corporation’s subsequent merg- 
er with a New Jersey corporation, re- 
sulting in its stock being converted into 
shares of the New Jersey corporation, 
the situs of the seized shares was no 
longer in Delaware, and the court had 
lost jurisdiction over the property. 


From a decision of the Court of 
Chancery for New Castle County, hold- 
ing that the merger was subject to the 
effective seizure, (The Corporation Jour- 
nal, October—November 1958, page 145), 


NEW JERSEY 


the plaintiff appealed to the Supreme 
Court of Delaware. That court held 
that the certificates, for attachment pur- 
poses, are regarded as only evidence of 
the stock and that consequently, after the 
merger, there was no tangible property 
in custody of the court. “The foundation 
of the court’s jurisdiction here was the 
situs of the stock in this jurisdiction. 
Once that situs was transferred elsewhere 
the power of the court over the shares, 
and hence its jurisdiction, was lost.” The 
order of the Court of Chancery was re- 
versed and the cause remanded with in- 


‘ structions to enter an order in accordance 


with this opinion. 

Union Chemical & Materials Corp. et 
al. v. Cannon, 148 A. 2d 348. Richard F. 
Corroon, of Berl, Potter and Anderson, 
for appellants. Howard L. Williams and 
William F. Lynch, II, of Morris, James, 
Hitchens & Williams, for appellees. 


Requests by creditor of corporation that officers file 
certificate of paid-in capital held insufficient where it 
did not refer to the statute or describe, in language 
drawn from the statute, the requested certificate. 


This case involved the sufficiency of a 
request, in a creditor’s letters to two 
officers of defendant corporation, that the 
officers file a certificate of paid-in capital 
for the corporation. Alleging that these 
officers had failed to file the certificate, 
plaintiff sued them under R. S. 14:8-16, 
which provides, in part, that “If any of 
such officers neglect or refuse so to do 
for 30 days after written request so to 
do by a creditor or stockholder of the 
corporation, they shall be jointly and 
severally liable for all its debts con- 


tracted before the filing of such certifi- 
cate.” The letters under consideration 
consisted of three paragraphs. The first 
two threatened suit against the corpora- 
tion. Only in the third paragraph was the 
request mentioned, and in the following 
form: “You are requested as a principal 
officer of The Vogue Shoe Center, Inc., 
and/or The Vogue Center, Inc., to file a 
Certificate of Paid-In Capital for said 
debtor corporation.” 


The Supreme Court of New Jersey, 
Appellate Division, concluded that this 
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was not sufficient notice “to trigger 
liability under the statute, especially 
when read in the context of the two 
preceding paragraphs. It did not refer 
to the statute; nor did it describe, in 
language recognizably drawn from the 
statute, the requested certificate.” 
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Plaintiff administrator entitled to issuance of re- 






Portage Shoe Mfg. Co. v. Reich et al., 
148 A. 2d 47. Selwyn Schechter, of 
Newark, for plaintiff-appellant. Joseph 
V. Cullum, of Union City, for defendants- 
respondents. 


placement certificate for fifty shares without posting 
bond where he was the recognized, registered owner 
of the shares and where requirement of posting 


Plaintiff, as administrator of the estate 
of his deceased mother, who, at her 
death, was the registered owner of fifty 
shares of common stock in defendant 
company, brought this action to obtain 
the issuance of a certificate for fifty 
shares of common stock in defendant 
company to replace those destroyed or 
lost by fire in 1947. Defendant relied 
on its by-laws or rules adopted by its 
board of directors requiring a corporate 
surety bond as a condition of issuing a 
replacement certificate. It was not dis- 
puted that plaintiff was the owner of the 
shares on defendant’s books, and recog- 
nition had been accorded to plaintiff by 
issuing added shares on the basis of 
ownership of the original fifty and by 






bond had not been set forth on the certificate. 





Sale of multiple dwelling by real estate corporation 


continuing to pay the dividends on all 
the shares. 


The New York Supreme Court, Spe- 
cial and Trial Term, Part XV, concluded 
that defendant could not “through execu- 
tive committee action and by-laws impose 
on holders of certificates of stock burdens 
which are not thereon clearly set forth.” 
Since the requirement of posting a corpo- 
rate surety bond had not been set forth 
on the certificate, the plaintiff was held 
entitled to the issuance of a replacement 
certificate without posting a bond. 


Komar v. General Electric Co., 183 
N. Y. S. 2d 762. Borris M. Komar, for 
plaintiff. Simpson, Thacher & Bartlett, 
for defendant. 


whose sole business activity was owning and oper- 
ating the dwelling, held within the regular course 


This was a proceeding by a stockholder 
for appraisal and payment of his stock 
pursuant to Section 21 of the New York 
Stock Corporation Law. The respondent 
corporation appealed, from a decision 
granting appraisal, to the Appellate Divi- 
sion. It appeared from the certificate of 






of business. 
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incorporation that the primary business 
of respondent corporation was the buying, 
selling, exchanging and leasing of real 
property, although the management and 
operation of a multiple dwelling consti- 
tuted its sole business activity, the sale 
of which occasioned this action. Since no 
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meeting of stockholders was held pur- 
suant to Section 45 of the Stock Cor- 
poration Law, the issue was presented 
as to whether such sale was made out- 
side the regular course of the corpora- 
tion’s business so as to give rise to a 
right of appraisal. 


The Supreme Court, Appellate Divi- 
sion, First Department, concluded that 
the issue had been decisively deter- 
mined by Eisen v. Post, 3 N. Y. 2d 518, 
169 N. Y. S. 2d 15 (The Corporation 
Journal, June—July, 1958, page 104), 
in which it was held by the Court of 
Appeals that the sale by a real estate 
corporation of its sole asset does not 


PENNSYLVANIA 


fall outside its broad chartered powers 
and, therefore, Section 20 is inapplicable. 
Applying this rule to the instant case, 
the court took the view that the peti- 
tioning stockholder had no right to in- 
voke the remedy provided by Section 
21. That the corporation not only planned 
to sell its sole asset, but also to dissolve, 
the court considered without relevancy. 
The petition for appraisal and payment 
was dismissed. 


In re Roehner, 180 N. Y. S. 2d 586. 
Jacob Mishler, of counsel (Mishler & 
Wohl, Attys.) of Long Island City, 
for appellant. Daniel Jacobs of New 
York City, for petitioner-respondent. 


Voting trust agreement held void where it could 
remain in full force and effect for a period exceeding 
ten years. 


This was an action seeking, together 
with other relief, the invalidation of a 
voting trust agreement on the ground 
that it did not expressly limit the life 
of the voting trust to ten years as re- 
quired by 15 P. S. Sec. 2852-511. The 
pertinent statute provides that “Two 
or more shareholders of any business 
corporation may, by agreement in writ- 
ing, transfer their shares to any corpo- 
ration or person for the purpose of 
vesting in the transferee or transferees 
all voting or other rights pertaining to 
such shares for a period not exceeding 
ten years, and upon the terms and con- 
ditions stated in the agreement.” 


The Supreme Court of Pennsylvania 
concluded that, in order to comply with 
the statute, “the voting trust agreement 
must, by its terms, be limited to a period 
of ten years or less, or it must be clear 
from the terms and provisions of the 
agreement that the voting trust will 
terminate in ten years or less.” Since 
the voting trust agreement involved 
here could remain in full force and 
effect for a period exceeding ten years, 
it was regarded as void. 

Christopher v. Richardson, 147 A. 2d 
375. Allen N. Brunwasser, of Pittsburgh, 
for appellants. William A. Blair, David 
F. Tuthill, Griggs, Moreland, Blair & 
Douglass, of Pittsburgh, for appellees. 





oreign corporations 


CALIFORNIA 


Foreign corporation conducting correspondence 

course entirely by mail, and soliciting students by 

advertisements in national magazines, held doing 

business in California so as to be subject to service 
of process. 


This was a proceeding for an injunc- 
tion and damages for alleged unfair 
competition. Defendant Illinois corpo- 
ration sought to quash service of sum- 
mons on the ground that it was not 
doing business in California. Defend- 
ant gave instruction in nursing by 
correspondence conducted from its of- 
fice in Chicago to persons in Illinois 
and other states. It advertised in na- 
tional magazines, more than 25 of which 
were circulated in California. The re- 
lationship between defendant and its 
students was initiated through an in- 
quiry made in response to such ad- 
vertisements by mail to defendant’s 
Chicago office. The application for de- 
fendant’s course, the payments, and the 
course material itself were all trans- 
ported between the student and de- 
fendant by mail. 


COLORADO 


The District Court of Appeal, Sec- 
ond District, Division 3, California, 
concluded that “the facts show solici- 
tation plus continuous, regular, system- 
atic activity in the state.” “Petitioner 
has such minimum contacts in California 
that the maintenance of the action does 
not offend ‘traditional notions of fair play 
and substantial justice.” The writ to 
quash the service was denied. 


Florence Nightingale School of Nurs- 
ing, Inc. v. Superior Court of California, 
335 P. 2d 240. Isaac E. Ferguson of 
Beverly Hills, for petitioner. Harold W. 
Kennedy, County Counsel, and Edward 
A. Nugent, Deputy County Counsel, of 
Los Angeles, for respondent Superior 
Court. Ralph B. Herzog and Marvin 
G. Burns of Beverly Hills, for real 
party in interest. 


Trial court held not to have exceeded its jurisdiction 

in finding that defendant Illinois corporation was 

doing business in Colorado for purpose of service of 
process upon it. 


The plaintiff, a salesman for defendant 
Illinois corporation, brought this action 
for commissions allegedly due him. De- 
fendant corporation petitioned the Su- 
preme Court of Colorado for relief in the 


nature of prohibition to prevent the Dis- 
trict Court from exercising jurisdiction 
over it, on the ground that it was not 
doing business in Colorado so as to be 
subject to service of process. 
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When process is served on 


your client: 


You, the lawyer, want notice 
fast. 


You want to be certain the 
agent designated to receive 
the process is present, ready 
and trained to expedite notice 
of it to you. 


You are most likely to get what 
you want by using the CT Sys- 
tem of Corporate Protection. 















Defendant sold its products through 
salesmen who called on customers, carry- 
ing samples and a catalogue. The sales- 
men wrote up the orders and mailed them 
to defendant, expedited delivery, deter- 
mined the means of transportation, 
assisted in the collection of delinquent 
accounts on direction by letter from de- 
fendant, solicited new accounts, obtained 
financial statements of customer ratings, 
and picked up over-stocked merchandise 
from one dealer and sold it to another 
both on their own initiative and on the 
directions of .a regional sales manager. 
Samples were sent to salesmen who could 
sell them after they had served their pur- 
pose. Samples were charged to salesmen. 
When sales were made, credit was given 
the salesman’s account and a charge made 
to the customer by the company. Mer- 
chandise was shipped into Colorado for 
display purposes in the name of the com- 


MARYLAND 
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Wisconsin corporation held doing business in Mary- 






pany, and later sold or shipped back to 
the company. Salesmen were required to 
devote full time to their employment. 
Defendant did $200,000 worth of business 
in Colorado per annum. 


The Supreme Court of Colorado con- 
cluded that the trial judge had not ex- 
ceeded his jurisdiction or abused his 
discretion in holding that the company 
was doing business in Colorado so as to 
be subject to service of process. 


Hibbard, Spencer, Bartlett & Co. v. 
District Court,* 332 P. 2d 208. Bennett 
& Heinicke of Colorado Springs, for pe- 
titioner. Murray, Baker & Wendelken of 
Colorado Springs, for respondents. 





* The full text of this opinion is printed 
in the State Tax Reporter, Colorado, 
page 10,046. 


land so as to be subject to service of process where 
it employed full time representative, stored goods, 


The pivotal question involved here was 
whether defendant Wisconsin corporation 
was doing business in Maryland so as to 
be subject to service of process. 


The United States District Court, D. 
Maryland, held that defendant was doing 
business in Maryland, pointing out that it 
maintained a substantial inventory there; 
employed a full time salaried representa- 
tive to promote sales and generally serv- 
ice accounts; and that its custodian in 
Maryland received, stored and delivered 
its products, serviced its customers and 
collected for defendant on C.O.D. pur- 


and its custodian acted in its behalf. 


chases. A motion to dismiss the complaint 
was denied. 


Becker v. General Motors Corporation 
et al., 167 F. Supp. 164. Lowell H. 
Ewing, John B. Casey and William 
Reback of Washington, D. C., for plain- 
tiff. Paul R. Kach and Paul M. Higin- 
bothom of Baltimore, Md., for General 
Motors Corp., defendant and third-party 
plaintiff. John F. King and G. C. A. 
Anderson of Baltimore, Md., for Walker 
Mfg. Co. of Wisconsin, third-party 
defendant. 
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NEW YORK 


Principal place of business, for purposes of Federal 

diversity jurisdiction, of a corporation engaged in 

varied activities in different states, held place where 
corporation’s executive offices are located. 


This action was originally commenced 
in the Supreme Court of the State of 
New York and was removed, on the 
petition of the defendant, to the United 
States District Court for the Southern 
District of New York on the ground of 
diversity of citizenship. Plaintiff moved 
to remand the action to the State Court 
on the ground that there was no diversity 
and therefore no Federal jurisdiction. 
The plaintiff’s motion was based on 
the recent amendment to 28 U. S. C. 
Section 1332 which provides that, for 
purposes of Federal diversity jurisdic- 
tion, a corporation is deemed a citizen 
both of the state of its incorporation 
and the state where it has its principal 
place of business. Defendant was in- 
corporated in Delaware. Its executive 
offices were in New York and its largest 
production plant, where it carried on 


research and development as well as 
operational activities, was located in 
Connecticut. 


Concluding that defendant’s principal 
place of business was in New York, 
the court said: “Where a corporation 
is engaged in far-flung and varied ac- 
tivities which are carried on in differ- 
ent states, its principal place of business 
is the nerve center from which it radiates 
out to its constituent parts and from 
which its officers direct, control and 
coordinate all activities without regard 
to locale, in the furtherance of the cor- 
porate objective.” Having found no 
diversity jurisdiction, the court granted 
plaintiff’s motion to remand to the state 
court. 


Scot Typewriter Co., Inc. v. Underwood 


Corp., U. S. District Court, Southern 
District of New York, March 4, 1959. 


Foreign corporation which had a representative in 

New York who arranged for and handled all solicita- 

tion, all advertising, all clerical help, and all designs, 

held doing business in New York so as to be subject 
to service of process. 


This was a motion by defendant North 
Carolina corporation to confirm a ref- 
eree’s report to the effect that defendant 
was not doing business in New York so 
as to be subject to service of process, 
and that the person served was not a 
proper person to be served. Defendant 
had a representative in New York who 
received as his compensation a percentage 
of the total amount of orders solicited by 
salesmen whom he hired and paid. The 


orders were accepted at and filled from 
North Carolina. This representative was 
the exclusive national sales representative 
of the corporation for a line of furniture 
designed by a designer hired by the rep- 
resentative. The representative hired 
other designers, all salesmen for this line 
throughout the country, and all clerical 
help needed by him in New York. In 
addition the representative arranged and 
paid for the entire cost of advertising 
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the line. The defendant’s entire function 
with regard to this particular line of 
furniture was to manufacture it in ac- 
cordance with designs of the represent- 
ative’s employees, ship it in compliance 
with orders obtained through the repre- 
sentative, and to receive payment from 
the purchasers. 


The Supreme Court, Special Term, 
New York County, noting that plain- 
tiff’s cause of action, if she had one, 
arose in New York, concluded that de- 
fendant corporation’s activities estab- 


lished sufficient contacts with New York 
to make it reasonable and just to permit 
that state to enforce the obligations in- 
curred there. In addition, it determined 
that the testimony established that the 
representative was an agent upon whom 
service could properly be made. The 
motion to confirm the report was denied. 


Farley v. Murray et al., 181 N. Y. S. 
2d 640. Shadlen & Lane, Richard S. 
Lane of counsel, for plaintiff. Harris, 
Corwin & Post, Seymore Post of counsel, 
for defendant. 


California corporation held not amenable to process 


in New York where there was nothing to indicate 
that its business in New York was other than casual 
or occasional. 


Service was made in this case on an 
employee of defendant California cor- 
poration while the employee was at- 
tending an exhibition at the New York 
Coliseum. Defendant moved to set aside 
the service on the ground that the em- 
ployee was not a person upon whom such 
service could be made pursuant to the 
New York Civil Practice Act, and on 
the ground that the defendant corporation 
was not doing business in New York so 
as to be amenable to process. The at- 
torney for the plaintiff based his conten- 
tions that the employee was a proper 
person to be served and that defendant 
was doing business in New York on 
alleged conversations with two employees 
of defendant who denied that those con- 


versations ever took place. Plaintiff's 
attorney pointed to no other indicia of 
a factual nature suggesting that the 
defendant corporation did business in 
New York. 


The Supreme Court, Special Term, 
Kings County, Part I, took the view 
that there was nothing before it which 
indicated that defendant’s business in 
New York was other than casual or 
occasional, and that therefore defendant 
was not amenable to process. 


McCarver v. DeMornay-Bonardi Corp., 
et al., 178 N. Y. S. 2d 443. Rodin & 
Rodin, for plaintiff. Katz & Sommerich 
(Henry I. Fillman, of counsel), for de- 
fendant DeMornay-Bonardi Corp., ap- 
pearing specially. 
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PENNSYLVANIA 


Delaware corporation which had its principal place 

of business in Pennsylvania held a citizen of Penn- 

sylvania for purposes of diversity of citizenship 
jurisdiction of Federal court. 


Plaintiff, a citizen of Pennsylvania, 
brought this action for damages against 
defendant Delaware corporation in the 
United States District Court for the 
Eastern District of Pennsylvania. Al- 
leging that it was also a citizen of 
Pennsylvania by virtue of maintaining 
its principal place of business in Phila- 
delphia, defendant denied that the court 
had jurisdiction because the requisite 
diversity of citizenship was lacking. 
Defendant based its allegation on Sec. 
1332 of Title 28, United States Code, 
as amended by Public Law 85-554 of 
1958, which provides that “a corpora- 
tion shall be deemed a citizen of any 
state by which it has been incorporated 
and of the state where it has its principal 
place of business.” 

The court examined extensively the 
legislative history of the 1958 amend- 
ment which made corporations, for the 


ees 


DISTRICT OF COLUMBIA 


purposes of diversity of citizenship, 
citizens of the state where they have 
their principal place of business, and 
concluded that “the present case is one 
of the very situations toward which 
the legislation is directed.” That de- 
fendant had its principal place of busi- 
ness in Pennsylvania was undisputed, 
and the court concluded that the cir- 
cumstance that defendant happened to 
be incorporated in Delaware did not 
permit a citizen of Pennsylvania to 
bring a suit against it in the Federal 
instead of the state court. Motion to 
dismiss for want of Federal jurisdiction 
was granted. 

Jaconski v. McCloskey & Company, 
167 F. Supp. 537. Meyer, Lasch, Hankin 
& Poul, by Milford Meyer, for plaintiff. 
Rawle & Henderson, by Robert Jones, 
for defendant. 


“taxation 


Apportionment of net income by a formula based 
on the relationship of sales within the District to 
total sales ruled proper. 


This was an appeal from decisions of 
the District of Columbia Tax Court 
determining that deficiencies in fran- 
chise taxes assessed against petitioner 
corporation were correctly assessed. 
Petitioner Delaware corporation carried 
on its business partly within and partly 
without the District. The governing 


regulation issued by the Commissioners 
required that, in the case of a business 
consisting of the manufacture and sale 
of tangible personal property carried on 
partly within and partly without the 
District, the portion of the net income 
to be apportioned to the District for 
franchise tax purposes was to be the 
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percentage that sales made in the Dis- 
trict during the taxable year bore to 
total sales everywhere during that year. 
Petitioner contended that, under the gov- 
erning statute, its net income should 
have been apportioned by a formula 
which took into account its property 
values and operating costs, as well as 
its sales. 

The United States Court of Appeals 
for the District of Columbia concluded 
that, since the governing statute neither 
specifically nor impliedly prohibited the 
use of the sales factor alone, there was 
no statutory bar to the use of the pres- 
ent formula. In addition the court found 
that the use of the sales factor alone in 
the apportionment of income was neither 
inherently unreasonable or arbitrary, nor 


LOUISIANA 
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unreasonable as applied to the particular - 


Foreign corporation engaged exclusively in inter- 





situation of the petitioner corporation, 
pointing out that sales made in the 
District bore a reasonable relation to 
the privilege of doing business there. 

Smoot Sand and Gravel Corp. v. Dis- 
trict of Columbia,* 261 F. 2d 758. David 
R. Skelton, for petitioner. Henry E. 
Wixon, Assistant Corporation Counsel 
for the District of Columbia, Chester 
H. Gray, Corporation Counsel, Milton 
D. Korman, Principal Assistant Cor- 
poration Counsel, for respondent. (Peti- 
tion for writ of certiorari filed in the 
United States Supreme Court, February 
20, 1959; Certiorari denied, April 20, 
1959; Docket No. 713.) 





*The full text of this opinion is 
printed in the District of Columbia 
Tax Reporter, page 1645. 


state commerce held subject to tax imposed on net 


Plaintiff Delaware corporation sought 
to recover a refund of taxes paid under 
protest to the State of Louisiana. Plain- 
tiff’s principal place of business was in 
St. Louis, Missouri. The plaintiff manu- 
factured shoes and operated its offices, 
warehouses, and all of its business, out- 
side of Louisiana. Its sole activity with- 
in Louisiana consisted of the regular and 
systematic solicitation of orders for its 
product by fifteen salesmen. Plaintiff 
contended that the imposition of the 
tax unconstitutionally burdened inter- 
state commerce, and deprived appellant 
of due process. 


The judgment of the lower court, re- 
jecting the plaintiff's demand for a re- 
fund, was affirmed by the Louisiana 
Supreme Court, citing Fontenot v. John 
I. Hay Company, 84 So. 2d 810. (The 


income from sources within the state. 
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Corporation Journal, June—July, 1956, 
page 233), and Brown-Forman Distillers 
Corporation v. Collector of Revenue, 101 
So. 2d 70, certiorari denied by the United 
States Supreme Court, March 2, 1959, 
(The Corporation Journal, August— 
September, 1958, page 134). 


International Shoe Co. v. Fontenot,* 
107 So. 2d 640. Taylor, Porter, Brooks, 
Fuller & Phillips, of Baton Rouge, for 
plaintiff. Robert L. Roland, L. A. Himes, 
Roy M. Lilly, Jr., Philip N. Pecquet, 
Chapman L. Sanford, of Baton Rouge, 
for defendant. (Petition for writ of 
certiorari denied, May 4, 1959; Docket 
No. 807.) 





*The full text of this opinion is 
rinted in the State Tax Reporter, 
wisiana, page 12,233. 
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Separate accounting method rather than statutory 
formula method of determining foreign corporation’s 
income derived from sources within Louisiana held 
properly required by Collector where separate ac- 


counting was possible and where it more equitably 
attributed to taxpayer’s Louisiana operations the 


value of such operations. 


This was an action by a foreign cor- 
poration to recover income taxes paid 
under protest to Louisiana. The cen- 
tral question of the appeal concerned 
whether the Collector, as held by the 
trial court, could require the taxpayer 
to report its income by the separate 
accounting method, rather than, as the 
taxpayer contended, the taxpayer having 
the right to use a statutory apportion- 
ment method. Plaintiff foreign corpo- 
ration was engaged in all phases of the 
oil business. It operated eleven oil re- 
fineries and three asphalt plants in the 
United States elsewhere than in Louisi- 
ana, and produced by exploration and 
field development crude oil and con- 
densate from fifteen states including 
Louisiana and three foreign countries. 
Plaintiff purchased in Louisiana from 
other producers additional quantities 
of crude oil, which were commingled 
with company produced oil and disposed 
of by sale to purchasers in Louisiana 
or transported out of the State to com- 
pany refineries. 


The Louisiana Supreme Court pointed 
out that goods sent into another state for 
further processing would, for the purpose 


of separate accounting, be treated as 
transferred at the price which could be 
obtained for them at that time. Con- 
cluding that separate accounting was 
possible, the court found that it would 
be more equitable as well, because it 
would assign “a value properly attribut- 
able to Louisiana production opera- 
tions of the taxpayer by including within 
the measure of the tax the value of the 
oil produced by such production opera- 
tions, whereas the apportionment formula 
in computing State tax liability does not 
take into account the value of such opera- 
tions insofar as singularly attributable to 
this State wherein are produced approxi- 
mately thirty million of the one hundred 
million barrels of oil which constitute the 
world-wide production of the taxpayer.” 
The judgment of the District Court dis- 
missing plaintiff’s suit was affirmed. 


The Texas Company v. Cooper, 107 
So. 2d 676. Richard S. Lake, George E. 
Burgess, Jr.. Hugh M. Wilkinson, Sr., 
Hugh M. Wilkinson, Jr., of New Or- 
leans, for appellant. Chapman L. Sanford, 
Levi A. Himes, Roy M. Lilly, Jr., of 
Baton Rouge, Philip N. Pecquet, for 
appellee. 























idaho — H. B. 264, Laws of 1959, provides that conveyances of real prop- 
erty by foreign corporations doing business in Idaho will be voidable, rather 
than void, if the corporations do not qualify. 


Indiana — Senate Bill 70, Laws of 1959, approved March 2, 1959, provides 
that if the articles of incorporation so provide, action required or permitted to 
be taken at a meeting of directors or a committee thereof may be taken without 
a meeting if all the directors sign a written consent which is filed with the 
minutes of the proceedings of the board or committee. Formerly, all action 
of the directors had to be taken at a meeting thereof. 


Minnesota— House Bill 486, Laws of 1959 (Ch. 75) provides that a cor- 
poration whose period of duration has expired or will expire prior to July 1, 
1959, may renew its corporate existence from the date of expiration within 2 
years after March 6, 1959. 


Three States Tax Interstate Income 


Idaho— House Bill 349, Laws of 1959, repeals the former income tax, 
levied “for the privilege of carrying on and doing business within” the state, 
and imposes a direct net income tax for each taxable year commencing on or 
after January 1, 1959, upon “any income realized from or derived from sources 
within” Idaho by a corporation which has a business situs in the state. Busi- 
ness situs is defined to include “owning or operating business facilities or prop- 
erty or conducting business operations, including soliciting business, within the 
State of Idaho from which income is received... .” 






Tennessee — Chapter 252, Laws of 1959, imposes an income tax on cor- 
porations “with net earnings in Tennessee, owning property, or engaging in 
business activities in Tennessee,” in an amount equivalent to the excise (income) 
and franchise taxes. Corporations subject to the excise and franchise taxes are 
exempt. It is provided that “this tax shall not be construed as a tax on the 
privilege of carrying on business in Tennessee, the same being upon the privilege 
of being in receipt of or realizing net earnings in Tennessee.” The tax is first 
due on July 1, 1959. 


Utah — House Bill 57 of 1959 imposes a four per cent tax on the net 
income of corporations, derived from sources within Utah, other than income 
reached by the franchise tax. Such income is defined to include “income from 
tangible or intangible property located or having a situs in this state, regardless 
of whether carried on in intrastate, interstate or foreign commerce... .” The 


new tax is applicable to income derived from sources in Utah on or after 
January 1, 1959. 


234 














THE CORPORATION JOURNAL 


Iowa and Montana adopt subchapter S 


The provisions of subchapter S, added to the Internal Revenue Code by the 
Technical Amendments Act of 1958, permitting certain “small business corpo- 
rations” to elect not to be subject to the federal corporation income tax but to 


have their income taxed to the individual shareholders, have been adopted by 
Iowa and Montana. 


lowa— Senate Bill 51, Laws of 1959, changes the definition of “Internal 
Revenue Code of 1954” contained in the Corporate Income Tax Act to provide 
that it means the Internal Revenue Code of 1954 as amended to and including 
December 31, 1958. In addition, effective for tax years beginning after December 
31, 1957, it adds the following provision relating to tax-option corporations, 
“Where a corporation is not subject to income tax and the stockholders of 
such corporation are taxed on the corporation’s income under the provisions of 
the Internal Revenue Code of 1954, the same treatment shall apply to such 
corporation and such stockholders for Iowa income tax purposes.” 


Montana— Senate Bill 126, Laws of 1959, effective July 1, 1959, adopts 
the basic provisions of subchapter S of the Internal Revenue Code, permitting 
“small business corporations” to elect not to be subject to the taxes imposed 
by the Montana Corporation License (Income) Tax (Tit. 84, Ch. 15, Rev. Code 
of Mont.). The Corporate net income or loss of the electing corporation is 
included in the stockholders’ adjusted gross income. 


Discussions on Corporation Law 


Protecting Shareholders’ Control Agreements Against Attack, by 
F. Hodge O’Neal, Professor of Law, Vanderbilt University, 15 Business 
Lawyer, November, 1958, pages 184-204. 


Revision of New York Corporation Laws, New York Law Journal, 
January 6, 1959, and March 18, 1959, page 4. 


Service of Process on Foreign Corporations, New York Law Jour- 
nal, March 17, 1959, page 4. 


Right of Inspection of Corporate Records Where Shareholder Holds 
Stock in Competing Corporation, by Donald L. Johnson. Cincinnati Law 
Review, Winter 1959, Volume 28, Number 1, pages 116-118. 


The Voting Trust, by Wanda C. P. Bartos. New York University 
Law Review, February, 1959, pages 290-303. 





ippealed to the 
supreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


DISTRICT OF COLUMBIA. Docket No. 713. Smoot Sand and Gravel 
Corporation v. District of Columbia, 261 F. 2d 758. (The Corporation Journal, 
June—July, 1959, page 231.) Franchise tax—apportionment of net income. Petition 
for writ of certiorari filed, February 20, 1959. Certiorari denied, April 20, 1959. 


LOUISIANA. Docket No. 807. International Shoe Co. v. Fontenot, 107 So. 
2d 640. (The Corporation Journal, June—July, 1959, page 232.) Income Tax— 
interstate commerce. Petition for writ of certiorari filed, March 30, 1959. Certi- 
orari denied May 4, 1959. 


NORTH CAROLINA. Docket No. 524. ET & WNC Transportation Com- 
pany v. Currie, 104 S. E. 2d 403. (The Corporation Journal, October—November, 
1958, page 156.) Income tax—interstate commerce—common carrier corporation. 
Appeal filed, November 18, 1958. March 2, 1959: “Per curiam: Judgment affirmed. 
Northwestern States Portland Cement Co. v. Minnesota, No. 12, Oct. Term, 1958, 
decided February 24, 1959, and Williams v. Stockham Valves & Fittings, Inc., No. 
33, Oct. Term, 1958, decided February 24, 1959.” Justices Frankfurter, Whittaker 
and Stewart dissented for the reasons stated in the dissenting opinions in these 
cases. (79 S. Ct. 602) Petition for rehearing denied, April 20, 1959. 


WASHINGTON. Docket No. 805. Crown Zellerbach Corporation v. State 
of Washington, 328 P. 2d 884. (The Corporation Journal, February—March 1959, 
page 193.) Business and occupation tax—apportionment. Appeal filed March 
30, 1959. 


* Data compiled from CCH U. S. Supreme Court Bulletin. 


Important Virginia Requirements 
July 1, 1959 Deadline 


Virginia corporations which were in existence on January 1, 1957, and which 
have not already done so, are required by Sec. 13.1-128 of the Stock Corporation 
Act (Ch. 428 of 1956) to establish a registered office and appoint a registered 
agent by filing a Statement, in duplicate, with the State Corporation Commission. 
Virginia corporations which have not done so before July 1, 1959, will automatically 
cease to exist on that date. Corporations complying between January 1, 1959 and 
July 1, 1959, file the Statement with the Commission, accompanied by a fee of $1 
payable to the Commission, a fee of $1 payable to the Clerk of the Court, and an 
additional fee of $100 payable to the Commission, which is imposed for late filing. 
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: gulations and rulings 


aw 


Minnesota — The authorized capital stock which was at one time set 
forth in the articles of a corporation but which was changed by subsequent 
amendment is not to be considered while determining the present filing fee 
of a corporation. If a current amendment proposes an increase in the number 
of shares of authorized capital stock, the corporation must pay the filing fee 
on the increase. (Opinion of the Attorney General to Secretary of State, State 
Tax Reporter, Minnesota, { 200-028.) 


North Carolina— Sales of building materials to contractors for use in 
performing contracts for the construction of hospitals, churches and schools on 
Federal areas are not exempt from the sales tax. (Opinion of the Attorney 
General, State Tax Reporter, North Carolina, {| 200-457.) 


The tax collector may levy on any personal property of the taxpayer, 
regardless of the time at which it was acquired. This does not limit the tax 
collector to levy on personal property which was listed on the tax abstract or 
property which was owned prior to the tax listing date. (Opinion of Attorney 
General, State Tax Reporter, North Carolina, 200-460.) 


Pennsylvania — The Act of June 5, 1957, P. L. 258, amending the Ficti- 
tious Name Act to provide for the amendment of original certificates of regis- 
tration by adding or adding and deleting the names of parties in interest, does 
not require advertisement of such amendments where applications to amend are 
filed with the Secretary of the Commonwealth and the prothonotary. (Opinion 
of the Department of Justice to the Secretary of the Commonwealth, State Tax 
Reporter, Pennsylvania, J 33-702.) 


A corporation may register, under the provisions of the Fictitious Corporate 
Name Act, any fictitious name assumed prior to September 1, 1957, the effective 
date of the act, even though the name is the same as, or deceptively similar 
to, the proper name of a corporation incorporated or doing business in Pennsyl- 
vania. However, a corporation may not register such a fictitious name adopted 
after September 1, 1957, except where such name could be properly adopted 
as the registrant’s corporate name pursuant to provisions of the corporation 
laws of Pennsylvania. (Opinion of the Department of Justice to the Secretary 
of the Commonwealth, State Tax Reporter, Pennsylvania, { 33-751.) 


Corporations assuming the name of an apparent individual must register 
such fictitious name pursuant to provisions of the Fictitious Corporate Name 
Act. Where a corporation in combination with another entity intends to use a 
single fictitious name, only a single application for registration is required. 
{Opinion of the Department of Justice to the Secretary of the Commonwealth, 
State Tax Reporter, Pennsylvania, {| 33-751.) 


Tennessee — When a nonresident seller fills an order, placed with him 
by another out-of-state dealer, by making delivery directly to the latter’s cus- 
tomer who is a resident of Tennessee, a sale occurs and he is liable for the 


sales tax. (Opinion of the Attorney General, State Tax Reporter, Tennessee, 
J] 200-024.) 
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Tt important matters 


= For June and July 






This Calendar does not purport to be a complete calendar of all matters requiring atten- 
tion by corporations in any given state. It is a condensed calendar of the more important 
requirements covered by the State Report and Tax Bulletins of The Corporation Trust 
Company. Attorneys interested in being furnished with timely and complete information 
regarding all state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama— Quarterly Withholding Tax due on or before July 31—Domestic 
and Foreign Corporations. 


Alaska — Returns of Tax Withheld at the source due on or before July 31.— 
Domestic and Foreign Corporations. 


Arizona — Quarterly Withholding Tax due on or before July 31. 


Arkansas — Anti-Trust Affidavit due on or before August 1—Domestic and 
Foreign Corporations. 


California — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 31—Domestic and Foreign Corporations. 


Colorado — Quarterly Withholding Tax due on or before July 31. 


Connecticut — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 31—Domestic and Foreign Corporations. 


Delaware — Annual Franchise Tax due between April 1 and July 1—Domes- 
tic Corporations. 


Withholding at source Returns due on or before July 31. Domestic 
and Foreign Corporations paying compensation to Delaware employees. 


Annual Report on or before June 30.—Foreign Corporations. 


District of Columbia— Returns of tax withheld at the source on or before 
July 31—Domestic and Foreign Corporations. 


Dominion of Canada— Income Tax Return due on or before June 30.— 
Domestic and Foreign Corporations. 


Florida— Annual Report and Fee due on or before July 1—Domestic and 
Foreign Corporations. 


Hawaii— Annual License Fee on or before July 1.—Foreign Corporations. 


Idaho — Annual Statement and Annual License Tax due between July 1 and 
September 1.—Domestic and Foreign Corporations. 


Illinois — Annual Franchise Tax due on or before July 1, but may be paid up 
to July 31 without penalty—Domestic and Foreign Corporations. 
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Indiana — Annual Report due within 30 days after June 30.—Domestic and 
Foreign Corporations. 
Quarterly Gross Income Tax Returns and Payments due on or before 
July 31—Domestic and Foreign Corporations. 


lowa — Annual Report due between July 1 and August 1—Domestic and For- 
eign Corporations. 
Statement of Capital and Property Increase due at the time of filing 
the Annual Report in July—Foreign Corporations. 
Report of certain Transfers of Stock due on or before July 1.— 
Domestic Corporations. 


Quarterly Retail Sales Tax Returns and Payments due on or before 
July 31—Domestic and Foreign Corporations. 


Kentucky — Statement of Existence and Verification of Process Agent due in 
June—Foreign Corporations. 
Verification Report as to process agent due in June—Domestic Corpora- 
tions. 


Quarterly Withholding Tax due on or before July 31. 


Maryland — Quarterly Withholding Tax due on or before July 31.—Domestic 
and Foreign Corporations. 


Michigan — Report of Unclaimed Moneys, Securities, Credits, etc., due on or 
before June 30.—Domestic and Foreign Corporations. 


Mississippi — Annual Franchise Tax Report and Tax due on or before July 
15.—Domestic and Foreign Corporations. 

Annual Report and Fee to Factory Inspector due in July.—Domestic 

and Foreign Corporations employing five or more persons in Mississippi. 


Missouri— Annual Registration Statement and Anti-Trust Affidavit due on 
or before July 31—Domestic and Foreign Corporations. 
Quarterly Retail Sales Tax Returns and Payments due on or before 
July 15.—Domestic and Foreign Corporations. 


Montana — Annual License Tax based on net income due on or before June 
15.—Domestic and Foreign Corporations. 


Nebraska — Annual Report and Franchise (Occupation) Tax due on or before 
July 1—Domestic and Foreign Corporations. 


Nevada— Annual List of Officers and Designation and Acceptance of Resi- 
dent Agent due on or before July 1—Domestic and Foreign Corporations. 


New York— Quarterly Withholding Tax due on or before July 31.—Domestic 
and Foreign Corporations. 


North Carolina— Annual Franchise Tax Report and Tax due on or before 
July 31—Domestic and Foreign Corporations. 


North Dakota— Corporation Report due during July—Domestic Corpora- 
tions. 
Quarterly Retail Sales Tax Returns and Payments due on or before 
July 31—Domestic and Foreign Corporations. 
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Ohio — Retail Sales Tax Returns and Vendors’ Excise Tax due on or before | 
July 31.—Domestic and Foreign Corporations. 


Oklahoma— Annual Capital Stock Affidavit due during July—Foreign Cor- | 
porations. 


Annual Franchise Tax Return and Payment due between July 1 and 
August 31—Domestic and Foreign Corporations. 


Oregon— Annual Statement due between July 1 and August 15.—Domestic 
and Foreign Corporations. 
Annual License Fee due on or before August 15.—Domestic and For- 
eign Corporations. 


Quarterly Withholding Tax due on or before July 31—Domestic 
and Foreign Corporations. 


South Dakota— Quarterly Retail Sales Tax Returns and Payments due on 
or before July 15.—Domestic and Foreign Corporations. 


Tennessee — Annual Privilege (Franchise) Tax Return and Payment; Annual 
Report and Tax and Excise Tax Report and Tax; Reports of Dividends 
paid to residents due on or before July 1—Domestic and Foreign Cor-) 
porations. 


United States — Second Installment of Income Tax due June 15.—Domestie 
and Foreign Corporations having offices or places of business in the 
United States. 


Utah — Quarterly Retail Sales Tax Returns and Payments due on or before! 
July 30.—Domestic and Foreign Corporations. 


Vermont — Quarterly Withholding Tax due on or before July 31.—Domestic’ 
and Foreign Corporations. 


Washington — License Fee due on or before July 1—Domestic and Foreign 
Corporations. 


West Virginia — License Tax Statement due on or before July 1—Domestie 
Corporations. 


Annual License Tax due on or before July 1—Domestic and Foreign 
Corporations. 

Fee to State Auditor as Attorney in Fact due on or before July 1— 
Foreign Corporations and those Domestic Corporations whose principal 
place of business or chief work was located in other states. 

Quarterly Business and Occupation (Gross Sales) Tax Returns and 
Payments due on or before July 31—Domestic and Foreign Corporations, 


Wisconsin — Second Installment of Income Tax due on or before August 1.— 
Domestic and Foreign Corporations. 


Wyoming — Annual Statement and License Tax due on or before July 1—_ 
Domestic and Foreign Corporations. ’ 
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nentary literature 


In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Heads I Win, Tails You Lose. An explanation of the possible consequences to 
the corporation which takes a chance [?] on doing business in states 
outside the state of its incorporation without complying with governing 
laws, rulings and regulations. 


Spot Stocks Mean More Sales. A review of the advantages and dangers of using 
spot stocks at strategic shipping centers to bolster and increase sales. 


Corporate Tightrope Walking. Of interest to counsel for and the officers of any 
corporation carrying on business in interstate commerce. 


Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 


Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 


A Pretty Penny ... Gone! What it can cost a corporation—as shown by actual 
court cases—if its agent cannot be found when service of process is attempted. 


Some Contracts Have False Teeth. Interesting case-histories showing advisa- 
bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 





FOR LAWYERS ONLY 
The following C T publications are available only to members of the Bar. 


What Constitutes Doing Business. A 133-page book containing texts 
of statutory definitions of “doing business” by a corporation . . . all- 
state discussions, with citations, of 49 “doing business” subjects .. . 
citations to service of process cases (as distinguished from cases relating 
to qualification), listed according to subject and classified according to 
whether service was sustained or set aside. 


Suppose The Corporation’s Charter Didn’t Fit! Shows how charter 
provisions which suit well enough at time of organization may be handi- 
caps for the corporation in later life — and some measures to avoid them 
that a lawyer may help his client to take. 





THE CORPORATION TRUST COMPANY 
120 Broadway, New York 5, N. Y. 


Hillside, N. J j 
Permit No. 1 
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CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation Trust 
Company bi-monthly, February, April, June, August, October 
and December. Its purpose is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opin- 
ions of official bodies, which have a bearing on the organization, 
maintenance, conduct, regulation, or taxation cf business cor- 
porations. It will be mailed regularly, postpaid and without 
charge, to lawyers and accountants upon written request to any 
of the company’s offices. 
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